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November 20, 2024

To the Honorable Phil McGrane
Secretary of State

Idaho Secretary of State’s Office
700 W Jefferson St, Room E205
Boise, Idaho 83720

Re: Reproductive Freedom and Privacy Act Initiative — Resubmission
Dear Secretary McGrane,

This letter accompanies our resubmission of the enclosed Reproductive Freedom and
Privacy Act Initiative, which would establish a right to make private reproductive
health care decisions, including abortion up to fetal viability and in medical
emergencies. ‘

We are submitting the Initiative with a new petition making slight revisions to the prior
version to address typos and clarify key terms, including to further clarify that the
Initiative does not create a financial obligation on the state, its agencies, or their
programs to pay for, fund, or subsidize the reproductive health care protected by the
Initiative. Because of this change accompanied by a new petition, we respectfully ask
that your Office request that the official fiscal impact statement for the Initiative from
the Division of Financial Management be issued to reflect the enclosed Initiative’s
further clarified provision. Care has been taken to avoid substantive changes to the
operative portions of the Initiative, including those addressed by the issued titles, while
enhancing clarity and ensuring the language accurately reflects its purpose and intent.

Very truly yours,

= ;@Z

Melanie Folwell




Be it enacted by the people of the State of Idaho:

SECTION 1. That Title 39, Idaho Code, be, and the same is hereby amended by the addition thereto
of a NEW CHAPTER, to be known and designated as Chapter 8, Title 39, Idaho Code, and to read
as follows:

39-801. SHORT TITLE. This act shall be known and may be cited as the “Reproductive Freedom
and Privacy Act.”

39-802. STATEMENT OF PURPOSE. The Reproductive Freedom and Privacy Act recognizes
that reproductive health care choices—such as the use of contraception, fertility treatments,
childbirth care, miscarriage care, the decision to contiinue one’s own pregnancy, and abortion—
are deeply private matters that should be decided by a person in consultation with their health care
provider. This statute upholds a person’s rights to make their own decisions based on their own
values, health care needs, and circumstances—free from the fear of external pressures or punitive
consequences to them or their health care provider. The act supports a person’s right to
reproductive freedom and privacy, protects the confidential nature of the patient-provider
relationship, and secures a person’s right to make their own health care decisions without
government interference.

|
39-803. REPRODUCTIVE FREEDOM AND PRIVACY ACT

1. This act establishes a right to make private reproduétive health care decisions, including abortion
up to fetal viability and in medical emergencies. |

2. Notwithstanding any other provision of law to the jcontrary:

1
a. Every person has the right to reproductive freedom and privacy, which is the right to
make personal decisions about reproductive health care that directly impact the person’s
own body, including but not limited to the right to make decisions about:

1. Abortion; |
ii.  Childbirth care; §
iii. ~ Contraception;
iv. Fertility treatment; ;
V. Miscarriage care; and

Vi. Prenatal, pregnancy, and postpartum care.

b. The right to reproductive freedom and priviacy includes the right of privacy in making
personal decisions about reproductive health care in consultation with a health care
provider. ‘

c. A person’s voluntary exercise of the right tjo reproductive freedom and privacy shall not
be burdened, interfered with, discriminated against, deprived, or prohibited by the state,
directly or indirectly, in any manner, unless such state action is narrowly tailored to
improve or maintain the health of the persbn seeking reproductive health care through




the least restrictive means.

Any person or entity may voluntarily advise, assist, facilitate, inform, refer, or otherwise
aid another person exercising the right to reproductive freedom and privacy, and the
state shall not burden, interfere with, discriminate against, deprive, or prohibit such acts,
directly or indirectly, in any manner, unless such state action is narrowly tailored to
improve or maintain the health of the person seeking reproductive health care through

the least restrictive means.

In no case may reproductive health care provided consistent with this act by a health
care provider be a basis for professional dls(:1phne civil liability, or criminal liability as
to a health care provider solely on the basrs that the health care provider knowingly
advised, assisted, facilitated, informed, referred or otherwise aided a person in
exercising their right to reproductive freedo#n and privacy.

Provided further that as this act specifically appliesito abortion:

a.

|

After the point of fetal viability, it shall not be a violation of the right to reproductive
freedom and privacy for the state to reglilate abortion, except in cases of medical
emergency. ‘

The provisions of this act are to be liberally const;rued in favor of reproductive freedom and
privacy and are intended to control over any 0the1§ section of Idaho Code, consistent with the

following:

a.

Nothing in this act shall be construed to liniit any right or access to reproductive health
care, including but not limited to abortion, fhat currently exists or is otherwise provided
for or guaranteed by law.

This act does not create a financial obligation on the state, its agencies, or their programs
to pay for, fund, or subsidize the reproductive health care protected by this act.

Nothing in this act will be deemed to bar or otherwise apply to a claim of medical
malpractice against a health care provider for failing to comply with the applicable
community standard of health care practice, as set forth in Section 6-1012, Idaho Code.

Nothing in this act will infringe on the protections and accommodations regarding a
health care provider’s freedom of conscienc e, as set forth in Section 18-611, Idaho Code.

If the application of any provision of this acjt is declared invalid for any reason including
by the application thereof, such invalidity shall not affect the validity of the remaining
portions of the act that can be given effect without the invalid provision or application,
and to this end the provisions of this act are severable.

{ |




5. Definitions. As used in this act:

a.

b.

“Abortion” means a medical treatment that is intended to terminate a pregnancy.
|
“Childbirth care” means the medical treatm‘ent provided by health care providers in the
processes of labor and delivery, including a ‘1 stages of labor, the act of giving birth, and
|
any medical procedures related to the delivery of a child, whether by vaginal birth or
cesarean section. ‘

“Contraception” means any act of preventiné pregnancy including the use of any device,

drug, procedure, or biological product inte ;‘cfied for use in the prevention of pregnancy.
i |
“Fetal viability” means the pointin a pregnancy when, on the basis of a physician’s good

faith medical judgment, based on the facts known at the time, and determined on a case-

by-case basis, the fetus has a significant hkehhood of sustained survival outside of the

!
uterus without extraordinary medical measn‘res

“Fertility Treatment” means the treatment dif infertility and related conditions, including
but not limited to assisted reproductive technology and in vitro fertilization.

“Health care provider” means a licensed person or an entity that provides health care or

1

medical treatment.

“Medical emergency” means a physical imedical condition that, on the basis of a
physician’s good faith medical judgment, ‘based on the facts known at the time, and
determined on a case-by-case basis, comphcates the physical medical condition of a
pregnant patient as to warrant an abortion:
1. To protect a pregnant patient’s life; or

ii.  For which a delay may: :

a. Place the health of a f)regnant patient in serious jeopardy;

b. Cause serious nnpalrment to a bodily function of a pregnant
patient; or '

c. Cause serious dysfunctlon of any bodily organ or part of a
pregnant patient’ ‘s body.

. . ‘
“Miscarriage care” means the treatment and management of pregnancy loss.

“Physician” means a person licensed to pra ctlce medicine and/or surgery or osteopathic
medicine and surgery in this state as provi ied in Chapter 18, Title 54. A physician is a
health care provider as defined in this act. ‘

il

“Prenatal, pregnancy, and postpartum ci&e” means health care and other medical
services provided before, during, and after childbirth, including but not limited to exams,
treatments, diagnostic testing, postpartum recovery and support, and any other care
necessary for the health of the patient.




k. “Reproductive health care” means health caﬁie and other medical services related to the
reproductive processes, functions, and systems. It includes but is not limited to abortion,
contraception, childbirth, fertility treatment, miscarriage care, and prenatal, pregnancy,

and postpartum care.

i
i

SECTION 2. This act shall be in full force and effect ( n and after January 1, 2027.




STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
RAUL R. LABRADOR

January 10, 2025

VIA HAND DELIVERY
The Honorable Phil McGrane
Idaho Secretary of State
Statehouse

RE: Ballot Titles
Proposed Initiative for Adding a New Section to Title 39, Idaho Code,
Providing for a Right to Reproductive Freedom and Privacy.

Dear Secretary of State McGrane:

An initiative petition was filed on November 20, 2024, proposing to amend title
39 of the Idaho Code. Pursuant to Idaho Code § 34-1809, this office reviewed the
petition and provided advisory comments and a certificate of review. Thereafter, the
petitioners re-submitted the proposed initiative on December 27, 2024, requesting
the assignment of ballot titles. In accordance with § 34-1809, this office must, within
ten (10) working days, provide ballot titles for the measure, one short and one general
(long) title. The short title—not exceeding twenty (20) words—shall be a distinctive
title by which the measure is commonly referred to or spoken of. The general (long)
title—not exceeding two hundred (200) words—shall express the purpose of the meas-
ure. The ballot titles should give a true and impartial statement of the purpose of the
measure and in such language that the ballot title shall not be intentionally an argu-
ment or likely to create prejudice either for or against the measure. This letter there-
fore provides both the short and long ballot titles below, in accordance with Idaho
Code § 34-1809. Any person dissatisfied with a ballot title provided herein may appeal
to the supreme court by petition, praying for a different title and setting forth the
reason why the title is insufficient or unfair.

EXECUTIVE OFFICE
P.O. Box 83720, BOISE, IDAHO 83720-0010
TELEPHONE: (208) 334-2400, FAX: (208) 854-8071
LOCATED AT 700 W. JEFFERSON STREET, SUITE 210



Secretary of State McGrane
January 10, 2025
Page 2

BALLOT TITLES
I. Short Ballot Title

Measure establishing a right to abortion up to fetus viability and to
make reproductive decisions regarding one’s own body.

II. Long Ballot Title

The measure seeks to change Idaho’s laws by introducing a right to reproduc-
tive freedom and privacy including a right to abortion up to the point of the fetus’s
ability to survive outside the womb. After fetal viability, there would be no general
right to abortion except in cases of “medical emergency.” The “medical emergency”
exception would expand Idaho’s current life exception and allow abortions when preg-
nant women face complicating physical conditions that threaten their life or health,
“including serious impairment to a bodily function” or “serious dysfunction of any
bodily organ or part.”

The proposed measure codifies a right to make reproductive decisions, includ-
ing contraception, fertility treatment, and prenatal and postpartum care. This in-
cludes a “right of privacy” in making these decisions. The measure seeks to prevent
the state from enforcing certain abortion laws protecting the life of the unborn child.
It would also impose a requirement that any restrictions on reproductive decisions,
including abortion prior to fetus viability, must be “narrowly tailored to improve or
maintain the health of the person seeking reproductive health care.” The measure
would also prevent the state from penalizing patients, healthcare providers, or any-
one who assists in exercising the proposed right.

CERTIFICATION

I HEREBY CERTIFY that the above ballot title provides an impartial state-
ment of purpose for the enclosed measure and satisfies the requirements of Idaho
Code § 34-1809.

Sincerely,
" Eai0 B dabrude)

RAUL R. LABRADOR
Attorney General



IDAHOANS UNITED o\
WomenN Families

FUNDING SOURCE STATEMENT
I
| )
No funding source is required for the Reproductive Freedom and Privacy Act as it does
not create any new financial obligation on the state. Because no funding source is
required, the Act has no impact on income taxes, sales tax, or product taxes.




Ballot initiative: Reproductive freedom and Privacy Act

100 Word Fiscal Impact December 17, 2024

The laws affected by the initiative would not impact income, sales, or product
taxes. There is no revenue impact to the General Fund found.

The initiative could change state expenditures in minor ways. Costs associated
with the Medicaid and prisoner populations may occur; see Idaho Codes 20-237B
and 56-255 and the Medicaid references from Health and Welfare.

Passage of this initiative is likely to cost less than $20,000 per year. The Medicaid
budget for providing services was about $850 million in FY2024. If passed, nominal
costs in the context of the affected total budget are insignificant to the state.

Assumptions

Changes in costs associated with the ballot initiative could impact state funding
expenditures for Corrections and Medicaid budgets. The amount of those costs
would be dependent on the frequency of need for reproductive services within the
agencies. The manner of the budget impacts would be different for Corrections
due to the health care provisions used by the agency; there is no expected changes
to the Corrections health care budget. Billing history prior to the Dobbs decision
suggests that $20,000 per year is a conservative over-estimate of the costs. Neither
of these agencies reverted funding when the Dobbs decision was made in 2022 (and
already established legislation in Idaho code took effect). It is assumed that any
additional costs due to the passage of this ballot initiative could be absorbed in the
Corrections and Health and Welfare budgets should the ballot initiative pass.


https://legislature.idaho.gov/statutesrules/idstat/Title20/T20CH2/SECT20-237B/
https://legislature.idaho.gov/statutesrules/idstat/Title56/T56CH2/SECT56-255/
https://publicdocuments.dhw.idaho.gov/WebLink/Browse.aspx?id=3488&dbid=0&repo=PUBLIC-DOCUMENTS
https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf
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